
435

Federal Communications Commission § 90.165

power or antenna height above average
terrain in any azimuth from an exist-
ing transmitter authorized to the filer;

(3) Request an authorization that
would relocate an existing fixed trans-
mitter;

(4) Amend a pending application to
change a requested frequency;

(5) Amend a pending application in a
way that would increase the proposed
effective radiated power or antenna
height above average terrain in any
azimuth from an existing transmitter
authorized to the filer;

(6) Amend a pending application to
change the location of a fixed trans-
mitter from that previously proposed
in the application; or

(7) Amend a pending application for
which pre-filing coordination was re-
quired to change the technical proposal
substantially from that which was co-
ordinated with other users.

§ 90.165 Procedures for mutually ex-
clusive applications.

Mutually exclusive commercial mo-
bile radio service applications are proc-
essed in accordance with the rules in
this section, except for mutually exclu-
sive applications for licenses in the 220–
220 MHz service and the 929–930 MHz
Paging service, which are processed in
accordance with the rules in subpart P
and subpart T of this part.

Two or more pending applications are
mutually exclusive if the grant of one
application would effectively preclude
the grant of one or more of the others
under Commission rules governing the
services involved.

(a) Separate applications. Any appli-
cant that files an application knowing
that it will be mutually exclusive with
one or more applications should not in-
clude in the mutually exclusive appli-
cation a request for other channels or
facilities that would not, by them-
selves, render the application mutually
exclusive with those other applica-
tions. Instead, the request for such
other channels or facilities should be
filed in a separate application.

(b) Filing groups. Pending mutually
exclusive applications are processed in
filing groups. Mutually exclusive appli-
cations in a filing group are given con-
current consideration. The Commission
may dismiss as defective (pursuant to

§ 90.162) any mutually exclusive appli-
cations(s) whose filing date is outside
of the date range for inclusion in the
filing group. The types of filing groups
used in day-to-day application process-
ing are specified in paragraph (c)(3) of
this section. A filing group is one of
the following types:

(1) Renewal filing group. A renewal fil-
ing group comprises a timely-filed ap-
plication for renewal of an authoriza-
tion and all timely-filed mutually ex-
clusive competing applications.

(2) Same-day filing group. A same-day
filing group comprises all mutually ex-
clusive applications whose filing date
is the same day, which is normally the
filing date of the first-filed applica-
tions(s).

(3) Thirty-day notice and cut-off filing
group. A 30-day notice and cut-off filing
group comprises mutually exclusive
applications whose filing date is no
later than thirty (30) days after the
date of the Public Notice listing the
first-filed application(s) (according to
the filing dates) as acceptable for fil-
ing.

(4) Window filing group. A window fil-
ing group comprises mutually exclu-
sive applications whose filing date is
within an announced filing window. An
announced filing window is a period of
time between and including two spe-
cific dates, which are the first and last
dates on which applications (or amend-
ments) for a particular purpose may be
accepted for filing. In the case of a one-
day filing window, the two dates are
the same. The dates are made known to
the public in advance.

(c) Procedures. Generally, the Com-
mission may grant one application in a
filing group of mutually exclusive ap-
plications and dismiss the other appli-
cation(s) in the filing group that are
excluded by the grant, pursuant to
§ 90.162.

(1) Selection methods. In selecting the
application to grant, the Commission
may use competitive bidding, random
selection, or comparative hearings, de-
pending on the type of applications in-
volved.

(2) Dismissal of applications. The Com-
mission may dismiss any application in
a filing group that is defective or oth-
erwise subject to dismissal under
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§ 90.162, either before or after employ-
ing selection procedures.

(3) Type of filing group used. Except as
otherwise provided in this part, the
type of filing group used in processing
of two or more mutually exclusive ap-
plications depends on the purpose(s) of
the applications.

(i) If one of the mutually exclusive
applications is a timely-filed applica-
tion for renewal of an authorization, a
renewal filing group is used.

(ii) If any mutually exclusive appli-
cation filed on the earliest filing date
is an application for modification and
none of the mutually exclusive applica-
tions is a timely-filed application for
renewal, a same-day filing group is
used.

(iii) If all of the mutually exclusive
applications filed on the earliest filing
date are applications for initial author-
ization, a 30-day notice and cut-off fil-
ing group is used.

(4) Disposition. If there is only one ap-
plication in any type of filing group,
the Commission may grant that appli-
cation and dismiss without prejudice
any mutually exclusive applications
not in the filing group. If there is more
than one mutually exclusive applica-
tion in a filing group, the Commission
disposes of these applications as fol-
lows:

(i) Applications in a renewal filing
group. All mutually exclusive applica-
tions in a renewal filing group are des-
ignated for comparative consideration
in a hearing.

(ii) Applications in a 30-day notice
and cut-off filing group.

(A) If all of the mutually exclusive
applications in a 30-day notice and cut-
off filing group are applications for ini-
tial authorization, the Commission ad-
ministers competitive bidding proce-
dures in accordance with subpart Q of
part 1 of this chapter. After such proce-
dures, the application of the successful
bidder may be granted and the other
applications may be dismissed without
prejudice.

(B) If any of the mutually exclusive
applications in a 30-day notice and cut-
off filing group is an application for
modification or an application for fa-
cilities, the Commission may attempt
to resolve the mutual exclusivity by fa-
cilitating a settlement between the ap-

plicants. If a settlement is not reached
within a reasonable time, the Commis-
sion may designate all applications in
the filing group for comparative con-
sideration in a hearing. In this event,
the result of the hearing disposes all of
the applications in the filing group.

(iii) Applications in a same-day filing
group. If there are two or more mutu-
ally exclusive applications in a same-
day filing group, the Commission may
attempt to resolve the mutual exclu-
sivity by facilitating a settlement be-
tween the applicants. If a settlement is
not reached within a reasonable time,
the Commission may designate all ap-
plications in the filing group for com-
parative consideration in a hearing. In
this event, the result of the hearing
disposes all of the applications in the
filing group.

(iv) Applications in a window filing
group. Applications in a window filing
group are processed in accordance with
the procedures for a 30-day notice and
cut-off filing group in paragraph
(c)(4)(ii) of this section.

(d) Terminology. For the purposes of
this section, terms have the following
meanings:

(1) The ‘‘filing date’’ of an applica-
tion is the date on which that applica-
tion was received in a condition ac-
ceptable for filing or the date on which
the most recently filed major amend-
ment to that application was received,
whichever is later, excluding major
amendments in the following cir-
cumstances:

(i) The major amendment reflects
only a change in ownership or control
found by the Commission to be in the
public interest;

(ii) The major amendment as re-
ceived is defective or otherwise found
unacceptable for filing; or

(iii) The application being amended
has been designated for hearing and the
Commission or the presiding officer ac-
cepts the major amendment.

(2) An ‘‘application for initial author-
ization’’ is:

(i) Any application requesting an au-
thorization for a new system or sta-
tion;

(ii) Any application requesting au-
thorization for an existing station to
operate on an additional channel, un-
less the additional channel is for paired
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two-way radiotelephone operation, is
in the same frequency range as the ex-
isting channel(s), and will be oper-
ationally integrated with the existing
channel(s) such as by trunking; or

(iii) any application requesting au-
thorization for a new transmitter at a
location more than 2 kilometers (1.2
miles) from any existing transmitters
of the applicant licensee on the re-
quested channel or channel block.

(3) An ‘‘application for modification’’
is any application other than an appli-
cation for initial authorization or re-
newal.

§ 90.166 Grants of applications.
Applications for a commercial mobile

radio service authorization under this
part may be granted thirty (30) days
after the issuance date of a Pubic No-
tice listing an application or the latest
filed major amendment thereto as ac-
ceptable for filing.

(a) Criteria for grants. The Commis-
sion grants applications without a
hearing if, after examination of the ap-
plication and consideration of any peti-
tions or other pleadings and of such
other matters as it may officially no-
tice, the Commission finds that:

(1) A grant will serve the public in-
terest, convenience, and necessity;

(2) There are no substantial and ma-
terial questions of fact presented;

(3) The applicant is eligible and
qualified under applicable Commission
regulations and policies;

(4) The application is acceptable for
filing, and complies with the Commis-
sion rules and other applicable require-
ments;

(5) The application has not been des-
ignated for a hearing after being se-
lected in a random selection process;

(6) There are no applications entitled
to comparative consideration with the
application being granted; and

(7) Operation of the proposed station
would not cause interference to any au-
thorized station(s).

(b) Grant of petitioned applications.
The Commission may grant, without a
formal hearing, applications against
which petitions to deny have been
filed. If any petition(s) to deny are
pending (i.e., have not been dismissed
pursuant to § 90.161 or withdrawn by
the petitioner) when an application is

granted, the Commission shall deny
the petition(s) and issue a concise
statement of the reason(s) for the de-
nial, disposing of all substantive issues
raised in the petitions.

(c) Partial and conditional grants. The
Commission may grant applications in
part, and/or subject to conditions other
than those normally applied to author-
izations of the same type. When the
Commission does this, it will inform
the applicant of the reasons therefor.
Such partial or conditional grants are
final unless the Commission revises its
action in response to a petition for re-
consideration. Such petitions for re-
consideration must be filed by the ap-
plicant within thirty days after the
date of the letter or order stating the
reasons for the partial or conditional
grant, and must reject the partial or
conditional grant and return the in-
strument of authorization.

(d) Designation for hearing. The Com-
mission may designate applications for
a hearing, specifying with particularity
the matters in issue, if, after consider-
ation of the application, any petitions
or other pleadings, and other matters
which it may officially notice, the
Commission is unable to make one or
more of the findings listed in para-
graph (a) of this section. The Commis-
sion may grant, deny, or take other ac-
tion with respect to applications des-
ignated for a hearing.

§ 90.167 Time in which a station must
commence service.

(a) Unless otherwise specified in this
part, all 220–222 MHz, private carrier
paging, Business Radio, and SMR li-
censees must commence service within
twelve (12) months from the date of
grant or the authorization cancels
automatically and must be returned to
the Commission.

(b) For purposes of this section, a
station licensed to provide commercial
mobile radio service is not considered
to have commenced service unless it
provides service to at least one unaf-
filiated party.

(c) Application for extension of time
to commence service may be made on
Commission Form 600. Extensions of

VerDate 10-JAN-97 14:07 Jan 17, 1997 Jkt 167186 PO 00000 Frm 00437 Fmt 8010 Sfmt 8010 E:\CFR\167186.044 167186


		Superintendent of Documents
	2010-10-28T21:31:53-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




